GUARANTEED ENERGY PERFORMANCE CONTRACT

THIS GUARANTEED ENERGY PERFORMANCE CONTRACT (this “Contract’) is made
and entered into this 1;7‘_ day of , 2016, between the Public Building Commission of
Chicago (“Customer” or “PBC” or “Cemmission”) and NORESCO, LLC (“ESCO” or “Energy
Service Company” or “NORESCO’ or “Contractor”).

IN CONSIDERATION OF the recitals and the mutual covenants and agreements set
forth herein, the Parties agree as follows:

SECTION 1. RECITALS.

A. The Customer, on behalf of its client, the Metropolitan Water Reclamation District
of Greater Chicago (“Client” or “MWRD” or “Owner”) desires that the ESCO implement energy
management and energy-related capital improvement services at the waste water treatment
plants owned or operated by the Client and identified in Schedule A to each Task Order
(collectively “Facilities” and each a “Facility”).

B. The ESCO’s implementation of energy management and energy-related capital
improvement services at the Facilities will involve the building analysis, design, engineering,
installation, repairs, retrofit, performance monitoring, guarantee reconciliation, and training
services more fully described in the “Project Description” attached to each Task Order as
Schedule A and the other terms and provisions of this Contract (the “Project’). The Project
Description specifically describes the energy conservation measures and related services
(“ECMs”, and each, an “ECM”) which the ESCO proposes to install at the Facilities.

C. The ESCO has agreed to provide a performance guarantee in the form attached
to each Task Order as Schedule B (the “Performance Guarantee”) guaranteeing the energy
savings to the Customer resulting from the acquisition and installation of the ECMs and
providing that the ESCO will reimburse the Customer for any shortfall of the savings guaranteed
in the Performance Guarantee.

D. The ESCO desires to undertake the Project and provide the Performance
Guarantee all in accordance with the terms and provisions of this Contract and the other
Contract Documents.

E. The Agreement is subject to compliance with MWRD Required Terms and
Conditions as set forth in Exhibit D.

SECTION 2. DEFINITIONS; RULES OF CONSTRUCTION.

A. Definitions. All capitalized terms used in this Contract shall have the meaning
set forth below, or in Schedule B to each Task Order:

1. “ACM’ (Asbestos Containing Material) means any material containing
more than one percent asbestos and is described in Section 10.A.

2; “Certificate of Insurance” means a document issued by an insurance
company/broker that is used to verify the existence of insurance coverage and limits
under specific conditions granted to listed individuals.
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3. “Change Order’ means a written change in the Project executed by both
Parties that, pursuant to Section 12, specifies changes in the Contract Services and, if
applicable, changes in the Contract Sum and Contract Time.

4. “Client’ means Metropolitan Water Reclamation District of Greater
Chicago (“MWRD” or “Owner”).

5. “Commission Representative” means the person or entity employed or
retained by the Public Building Commission of Chicago (PBC) authorized to act on
behalf of the PBC either to accept, reject or otherwise facilitate the orderly execution of
the Contract Services and is described in Section 5.A.

6. “Commissioning” means process by which installed equipment is tested
to verify if it functions according to its design objectives or specifications.

7. «Confidential Information” means any documentation or information (i)
which is marked as “proprietary” or “confidential”; (ii) which is supplied orally with a
contemporaneous confidential designation; or (iii) which is known by either Party to be
confidential or proprietary information or documentation of the Customer or Client.
Confidential Information does not include information that can be demonstrated: (i) to
have been rightfully in the possession of either Party from a source other than the other
Party prior to the time of disclosure of said information to the Party under this Contract;
(i) to have been in the public domain prior to disclosure to the Party; (iii) to have become
part of the public domain after disclosure to the Party by a publication or by any other
means except an unauthorized act or omission or breach of this Contract on the part of
the ESCO or the Customer; or (iv) to have been supplied to the Party without restriction
by a third party who, to the Party’s knowledge, is under no obligation to maintain such
information in confidence.

8. “Concealed Condition” means ACM, Hazardous Materials, or other
physical conditions (i) that was not identified in the Contract Documents, or otherwise,
prior to the commencement of the Work or (i) that could not have been identified by the
ESCO through the exercise of reasonable diligence during the performance of the
Investment Grade Audit.

9. “Construction Schedule’ means the ESCO’s construction schedule for
the Work that includes, without limitation, a schedule related to the Task Order Work,
and that provides for expeditious and practicable execution of all aspects of the Work,
updated from time to time as permitted by this Contract.

10. “Contract Documents’ means this Contract with the Task Orders,
Exhibits, Schedules, Attachments, the Design & Engineering Documents (once accepted
by the Customer as provided in Section 6.B), the Construction Schedule, any Change
Orders, the other documents listed in this Contract and any modifications to the
foregoing documents issued after execution of this Contract.

11. “Contract Services’ means the Work and the Guarantee Period
Services.



12. «“Contract Sum’ means the amount the Customer will pay the ESCO for
the due, proper, and complete performance of the Work as required hereunder and for
the due performance of all other obligations and duties imposed upon this ESCO
pursuant to this Contract, other than the Performance Tracking Services, authorized by
each fully executed Task Order, subject to additions and deductions by Change Order
as provided in this Contract.

13. “Contract Time’ means the period of time from the Date of
Commencement until the end of the Guarantee Term, as defined in Schedule B of each
Task Order. The Contract Time consists of the Installation Period and the Guarantee
Period.

14. “Customer Representative’ means the person or entity employed or
retained by the Public Building Commission of Chicago (PBC) authorized to act on
behalf of the PBC either to accept, reject or otherwise facilitate the orderly execution of
the Contract Services and is described in Section 5.A.

15. “Date of Commencement’ is the date designated on each individual
Task Order’s Notice to Proceed authorizing the commencement of the Task Order Work.

16. “Design & Engineering Documents’ means working drawings and
specifications prepared by the ESCO for written approval by Customer setting forth in
detail the requirements of the construction and installation of the Project in accordance
with the Contract Documents.

17. “Design Materials” means drawings, specifications, designs, plans,
“architectural work” (as such term is defined in the Architectural Works Copyright
Protection Act of 1990) and other documents, prepared by or on behalf of the Customer,
the ESCO, and/or Subcontractors in connection with the Project or the Contract
Services.

18. “Dispute” means claims, disputes or other controversies arising out of, or
relating to, this Contract.

19. “ECMs” and each, an “ECM’, means the energy conservation measures
and related services which the ESCO proposes to install at the Facilities.

20. “Engineer’ means a MWRD resident engineer.

21. “Engineer Neutral’ means a third party professional engineering firm
authorized to make determinations and bind the Parties on issues related solely to
interpretations or adequacy of the Design & Engineering Documents or the execution
and/or completion of the Work embodied in the Design & Engineering Documents as it
relates to the determination of Substantial Completion.

22. “Environmental Consultant’ means a consultant engaged by the
Customer to provide environmental assessments and to perform Environmental Work.

23. «Environmental Incentives’ means all rights, credits (including tax
credits), rebates, grants, benefits, reductions, offsets, and allowances and entitlements
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of any kind, howsoever entitled or named (including carbon credits and allowances),
whether arising under federal, state or local law, international treaty, trade association
membership or the like, arising from the development or installation of the ECMs and the
reduction of energy usage at the Facilities, to the extent provided or permitted by
applicable law. Without limiting the forgoing, Environmental Incentives include utility
rebates or incentive programs, green tags, renewable energy credits, tradable
renewable certificates, portfolio energy credits, the right to apply for (and entitlement to
receive) incentives under any state tax credit program, grants from nongovernmental
organizations, and the right to claim federal income tax credits under Sections 45 and/or
48 of the Internal Revenue Code.

24. “Environmental Work’ means any services or work involving removal,
cleanup, or other remedial action in connection with a Hazardous Material or Mold.

25. “ESCO Representative” means an appointed principal representative of
the ESCO who shall be the ESCO’s authorized representative, and who shall receive
and initiate all communications to and from the Customer and be authorized to render
binding decisions related to the Contract Services.

26. “Excusable Event’ means a legitimate excuse for the failure of a party to
take required action, which is adequately described in Section 12.J.

27. “Facilities’ and each, a “Facility”, means the waste water treatment
plants owned or operated by the Client.

28. “Field Order’ means a written order signed by the Commission
Representative and the ESCO directing changes in the Work or the Project CPM
Schedule. Field Orders may be issued for changes within the character of the Work that
do not impact the Guaranteed Annual Savings Amount.

29. “Final Acceptance’” means the date on which the Customer has
determined, in consultation with the Client and the ESCO, that all of the requirements of
the Contract Documents for a Task Order or for a particular ECM have been completed.

30. “Final Acceptance Date” means the date on which all remaining contract
requirements must be completed after Substantial Completion. The Customer has
determined, in consultation with the Client and the ESCO, that all of the requirements of
the Contract Documents for each Project Task Order or for a particular ECM have been
completed.

31. «Fjnal Acceptance Certificate” means a certificate in writing provided to
the ESCO by the Customer stating that Final Acceptance has occurred and identifies the
Final Acceptance Date

32. “Financing Contract’ means a contract or contracts, or other financing
vehicle, that may be entered into by the Customer for the financing of the Project.

33. “Generally Accepted Accounting Principles’ or “GAAP’ means the
uniform accounting and reporting procedures set forth in the opinions, pronouncements
and publications of the American Institute of Certified Public Accountants and the
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Financial Accounting Standards Board or in such other statements by such other entity
as may be of general use by significant segments of the accounting profession as in
effect on the date of this Contract.

34. «Guarantee Period’ means the period of time from the Savings
Guarantee Commencement Date, as defined in each Task Order, until the end of the
Guarantee Term.

35. “Guarantee Period Services” means the performance guarantee,
monitoring, Project modification, guarantee reconciliation, Performance Tracking
Services, and other services to be performed during the Guarantee Period as described
in Schedule B, C, and D of each Task Order.

36. «“Guaranteed Annual Savings Amount’ means the amount of savings
calculated annually due to the reduction of energy and operating costs of a facility, or a
group of facilities by a specified amount. These amounts are defined in Schedule B of
each Task Order.

37. “Hazardous Material’ means all hazardous or toxic substances, wastes
or other pollutants, including petroleum, petroleum hydrocarbons or petroleum products,
petroleum by-products, radioactive materials, asbestos or asbestos-containing materials,
gasoline, diesel fuel, pesticides, radon, urea formaldehyde, lead or lead-containing
materials, polychlorinated biphenyls; and any other chemicals, materials, substances or
wastes in any amount or concentration which are now included in the definition of
“hazardous substances,” “hazardous materials,” “hazardous wastes,” “extremely
hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,”
“pollutants,” “regulated substances,” “solid wastes,” or “contaminants” or words of similar
import, under any applicable law.

38. “Implementation Plan’ means the written outlined description of the
process for executing the Task Order Work. Implementation Plan is required to be within
each Authorized Task Order under Schedule A-1-3: Implementation Plan.

39. “Installation Period’ means the period of time from the Date of
Commencement until Final Acceptance of the Task Order.

40. “Intellectual Property Rights” means any patents, copyrights,
trademarks, service marks issued under United States law.

41. “Investment Grade Audit’ means the report prepared by the ESCO that
sets forth, among other things, (a) an assessment of the energy consumption
characteristics of each Facility, (b) specific energy analysis related to each Facility and
its operation, and (c) recommendations for projects or programs to achieve cost and/or
energy savings in the operation of the Facilities.

42. “Licensed Professionals’ means any subcontractors that are
architects(s) and engineer(s) or professional firm(s) in each case licensed or registered
to provide architectural and engineering services in lllinois.



43. “Manufacturers’ Warranties” means all manufacturers’ warranties,
guarantees, parts lists, and literature applicable to equipment, systems, fittings, and
furnishings included in the Work for that ECM.

44, “Mold” means any type or form of fungus or similar biological material or
agent, including mold, mildew, moisture, yeast and mushrooms, and any mycotoxins,
spores, scents, or by-products produced or released by any of the foregoing.

45, “Notice to Proceed’ means written notice from the Customer to the
ESCO authorizing the commencement of the Work defined in each Task Order.

46. “OCDM System” means On-line Collaboration and Document
Management System. The ESCO shall use the OCDM System to: track the Work,
manage the Project, and follow the Commission's procedures for electronic submission
and receipt of documents as directed by the Commission. The OCDM System shall be
the mode of conveyance and repository for all Project-related documents. The ESCO
shall post all Project-related documents to the OCDM System as directed by the
Commission. At ESCO’s request, the Commission shall provide ESCO training on the
OCDM System.

47. “Owner’ means Metropolitan Water Reclamation District of Greater
Chicago (“MWRD” or “Client’)

48. “parties” means the ESCO and the Customer. “Party” means either the
ESCO or the Customer.

49, “performance Guarantee’ means a guarantee of energy savings to the
Customer resulting from the acquisition and installation of the ECMs and providing that
the ESCO will reimburse the Customer for any shortfall of the savings guaranteed in the
Performance Guarantee.

50. “performance Tracking Services” means those services provided by
the ESCO to measure and verify the performance of the ECMs. The detailed
methodology of Performance Tracking Services are described in Schedule C of each
Task Order. Additional optional Performance Tracking Services, beyond those included
in the Task Order Work, are described in optional Task Order Schedule F - Performance
Tracking Services and Task Order Schedule G - Performance Tracking Services
Payments.

51. “performance Tracking Services Payment’ means annual payments to
the ESCO for the Performance Tracking Services during the Guarantee Period
commencing on the Savings Guarantee Commencement Date and continuing until the
expiration or earlier termination of this Contract.

52. «professional Standard’ means performance of the Contract Services
with that degree of skill, care and diligence normally shown by (and generally accepted
as being appropriate for) nationally recognized design, engineering, and construction
professionals performing services and work of a scope, purpose and magnitude
comparable with the Contract Services.



53. “Project’ means the ESCO’s implementation of energy management and
energy-related capital improvement services at the Facilities will involve the building
analysis, design, engineering, installation, repairs, retrofit, performance monitoring,
guarantee reconciliation, and training services more fully described in the “Project
Description” attached to each Task Order as Schedule A and the other terms and
provisions of this Contract.

54. “Project Description” is a narrative and quantitative summary attached
to each individual Task Order as Schedule A that outlines the Work that is to be provided
by the ESCO.

55. “Project Participation Guidelines” are those specific guidelines
applicable to Customer projects and attached as Exhibit E hereto.

56. “Records” means books, records, documents and other evidence,
whether in electronic or paper format, pertaining to the performance and cost of the
Contract Services.

57. “Retention Period” means the period the ESCO must maintain Records
after the termination of this Contract.

58. “Schedule’ means the critical path method (CPM) schedule submitted by
the Contractor establishing time frames for the performance of components of the Work.

59. “Schedule of Values” means a detailed statement attached to each Task
Order as Schedule A-1-4 that itemizes contract sum subcomponents and their values.
The Schedule of Values is used as the basis for submitting and reviewing progress
payments.

60. “Scheduled Completion Dates” means the Substantial Completion
Date(s) and Final Acceptance Date(s).

61. “Senior Officer’ means (i) the chief operating officer or executive director
of the Customer or (ii) the chief executive officer, president or any executive vice
president of the ESCO, or anyone appointed by such persons to act on their behalf.

62. “Subcontractor’ means any partnership, firm, corporation or entity other
than an employee of ESCO, who contracts with the ESCO to furnish services, labor,
materials, or labor and materials at any Facility or otherwise in connection with the
Project. This term also includes subcontractors of any tier, suppliers, fabricators or
manufacturers, whether or not in privity with the ESCO.

63. “Substantial Completion” means the date that is the later of the
following: (i) the Customer has determined, in consultation with the ESCO, the Work for
the Project or a particular ECM is sufficiently implemented in accordance with the
Contract Documents, including commissioning of any systems required by the Contract
Documents, so that the Customer may utilize the Project or the ECM for the use for
which it is intended, and is fully complete except for minor items, adjustments and/or
corrections which do not interfere with the Customer’s use and occupancy of the Project



or ECM: or (i) if the nature of the Work requires that a certificate of occupancy be
issued, it means the date of issuance of the required certificate of occupancy.

64. “Substantial Completion Date” means the stage in the progress of the
Work when the Work or designated portion thereof is sufficiently complete in accordance
with the Contract Documents so that the Owner can occupy or utilize the Work for its
intended use.

65. “Task Order’ means a document executed by the Commission and
ESCO that authorizes in writing Services and/or Deliverables to be provided by the
ESCO. Each Task Order shall include the Schedules listed in Section 17 (O) of this
Contract setting forth the details of each phase. Each Phase shall be independent and
have its own Contract Time, Commencement Date, Installation Period, Guarantee
Period, Fees, and its own schedule and dates for Substantial Completion and Final
Acceptance. Issuance of Task Order does not authorize work to commence. Should the
ESCO commence work prior to the issuance of a Notice to Proceed, the PBC will not be
responsible for costs incurred for work not authorized to proceed.

66. “Training’ means one-on-one or classroom instruction provided by the
ESCO to help Client employees attain a level of knowledge or skill required to
successfully operate or maintain the equipment installed as part of the Task Order Work.
Specific description of Training is to be outlined within each Authorized Task Order
under Schedule A-1-2: Training.

67. “Utilization Plan Submission” means the statement of Compliance
participation goals for Minority Business Enterprise (MBE), Woman Business Enterprise
(WBE), and Small Business Enterprise (SBE).

68. “Warranty’ means the ESCO warrants to the Customer that materials
and equipment furnished under this Contract will be of good quality and new, that the
Work will be performed in accordance with the Professional Standard and free from
faults and defects not inherent in the quality required or permitted, that the materials,
equipment and Work will conform with the requirements of the Contract Documents, and
that the Work will be free from any encumbrances, liens, security interests, or other
defects in title upon conveyance of title to the Customer.

69. “Warranty Period’ is defined in Section 8.C.and means the warranty
period for the Work and is the period that is the twelve (12) months, running on an ECM
by building basis from and after the date of Substantial Completion of such ECM or
portion thereof.

70. “Work’ means the work and services required by the Contract
Documents during the Installation Period and during any period of time during which the
ESCO is required to correct or replace its work and services pursuant to this Contract
and includes all labor, materials, equipment and services provided or to be provided by
the ESCO to fulfill the ESCO’s obligations under this Contract.

B. Rules of Construction.




1. Grammatical Usage and Construction. In construing this Contract,
pronouns include all genders and the plural includes the singular and vice versa.

2. Headings. The headings, titles, and captions in this Contract have been
inserted only for convenience and in no way define, limit, extend, or describe the scope
or intent of this Contract.

3. Calendar Days. Unless otherwise provided in this Contract, any
reference in this Contract to “day” or “days” shall mean calendar days and not business
days. If the date for giving of any notice required to be given, or the performance of any
obligation, under this Contract falls on a Saturday, Sunday, or federal holiday, then the
notice or obligation may be given or performed on the next business day after that
Saturday, Sunday, or federal holiday.

4. Priority of Contract Documents. In the event of a conflict or inconsistency
among the Contract Documents, the following order of precedence shall govern the
interpretation of such documents:

a. Contract Amendments;

b. This Contract;

C. Change Orders (to the Contract and Task Orders);
d. Task Orders;

e. The Design & Engineering Documents.

SECTION 3. CONTRACT TIME AND PROJECT SCHEDULE.

A. Contract Time. The “Contract Time’ is the period of time from the Date of
Commencement until the end of the Guarantee Term, as defined in Schedule B of each Task
Order. The Contract Time consists of the Installation Period and the Guarantee Period. The
“Installation Period’ is the period of time from the Date of Commencement until Final
Acceptance of the entire Project. The “Guarantee Period’ is the period of time from the
Savings Guarantee Commencement Date, as defined in Schedule B of each Task Order, until
the end of the Guarantee Term.

1. Phasing of Project Implementation. The Parties agree that the work
identified during the Investment Grade Audit may be implemented in multiple phases.
Each phase of work will be authorized by execution of a Task Order, substantially in the
form attached hereto as Exhibit A. Each Task Order shall include the Schedules in
Section 17 (O) of this Contract setting forth the details of each phase, including the
MBE/MBE/SBE requirements for that phase. Each Phase shall be independent and
have its own Contract Time, Commencement Date, Installation Period, Guarantee
Period, and its own schedule and dates for Substantial Completion and Final
Acceptance. Notwithstanding, excess savings may be used by subsequent phases at
the option of the Customer and cash flow may be calculated and shown across all
phases for the entire Contract.



B. Substantial Completion. The ESCO will commence the Work within ten (10)
days after the Task Order Date of Commencement, as defined in the Task Order Notice to
Proceed, and will diligently perform the Work so as to achieve Substantial Completion—
determined by building and by ECM—of the Task Order no later than the (“Substantial
Completion Date”) defined in each authorized Task Order. Authorized Task Order will include
required Start Date, Substantial Completion Date, as well as pertinent project milestones and
deliverables.

1. Certificate of Substantial Completion. When the ESCO believes that the
entire Task Order Work or a particular ECM has achieved Substantial Completion, the
ESCO will submit a certificate of Substantial Completion and a Punch List to the
Customer and the Client on a form agreed to by the Parties. [f the Customer concurs
that the described portion of the Work as performed has achieved Substantial
Completion, the Customer will accept that Work by signing the certificate of Substantial
Completion and the Punch List and returning both to the ESCO. If the Customer does
not concur that the Work has achieved Substantial Completion and/or that the Punch
List is not complete or correct, then the Customer shall notify the ESCO within thirty (30)
days of any discrepancies. To the extent the ESCO does not dispute the discrepancies
raised by the Customer, the ESCO shall (i) promptly and diligently correct the Work to
conform to the description of the Work set forth herein, and resubmit the certificate of
Substantial Completion to the Customer, and (ii) promptly complete all items on the
Punch List. If the ESCO disagrees with the discrepancies raised by the Customer, the
ESCO shall notify the Customer of a dispute and such dispute shall be resolved in
accordance with Section 3.B.2 herein. If the Customer does not deliver written notice to
the ESCO within thirty (30) days of receiving the certificate of Substantial Completion
and the Punch List, the Customer will be deemed to have agreed to, signed and
returned the certificate of Substantial Completion and the Punch List.

2. Disputes Concerning Substantial Completion. Any disputes concerning
the Substantial Completion of the Work will be resolved by submitting the issue to a third
party professional engineering firm (‘Engineer Neutral’), which firm shall be reasonably
acceptable to both the ESCO, the Customer, and the Client. The Engineer Neutral shall
be authorized to make determinations and bind the Parties on issues related solely to
interpretations or adequacy of the Design & Engineering Documents or the execution
and/or completion of the Work embodied in the Design & Engineering Documents as it
relates to the determination of Substantial Completion. The Engineer Neutral shall not
have the authority to render determinations regarding delay claims, payment disputes or
other Contract disputes that do not involve or arise out of the content of the Design &
Engineering Documents and/or the quality of the execution of the Work. All disputes
beyond the authority of the Engineer Neutral shall be resolved pursuant to Section 11
herein. The determination of the Engineer Neutral with respect to Substantial
Completion will be final and binding upon the Parties. The ESCO and the Customer
shall share equally the costs or fees for such firm in connection with such dispute
resolution process.

C. Final Acceptance. The ESCO will diligently perform the Work so as to achieve
Final Acceptance of Task Order Work, determined on a by building and by ECM basis, no later
than forty-five (45) days from the date the Substantial Completion Certificate was executed,
subject only to adjustments as permitted by this Contract (“Final Acceptance Date”). Upon
Final Acceptance of each Task Order, the Customer shall provide the ESCO a certificate in
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writing that such Final Acceptance has occurred and identifying the Final Acceptance Date (the
“Final Acceptance Certificate”).

D. Construction Schedule. The preliminary Construction Schedule is included
within Schedule A of each Task Order. The Construction Schedule will be updated by the
ESCO and submitted to the Customer at least monthly and, if requested by Customer, in
electronic format. The ESCO will submit a revised Construction Schedule when the ESCO’s
planned sequence is changed or when Project changes are made that affect the Construction
Schedule. Any changes to the Construction Schedule are subject to review and approval by the
Customer. When performing the Work, the ESCO will comply with the Construction Schedule.

E. Contract Expiration. This agreement will cease on December 31, 2019. No
Task Orders will be issued after December 31, 2019. All Task Orders issued prior to December
31, 2019 are subject to all terms and conditions set forth herein.

SECTION 4. COMPENSATION TO THE ESCO.

A. Contract Sum. Unless an increase is authorized by the Customer and Client
through the issuance of an executed field order, change order or amendment, the maximum
sum that may be authorized for various phases of work under this Contract shall be the amount
as indicated within the authorized Task Order. The Customer will pay the ESCO for the due,
proper, and complete performance of the Work as required hereunder and for the due
performance of all other obligations and duties imposed upon this ESCO pursuant to this
Contract, other than the Performance Tracking Services, the “Contract Sum” authorized by
each fully executed Task Order, subject to additions and deductions by Change Order as
provided in this Contract. Once the lump sum amount for a Task Order is reached, ESCO has
no obligation to perform any additional work, and Customer has no obligation to pay for any
additional work by ESCO without written approval from the ESCO, the MWRD Board, and the
PBC Board.

B. Environmental Incentives. The Customer will own, and may assign or sell in its
sole discretion, all right, title, and interest associated with Environmental Incentives.
Environmental Incentives will not be included within any calculation of savings or otherwise
reduce the ESCO’s responsibility for achieving the Guaranteed Annual Savings Amount or
Guaranteed Project Savings Amount, as such terms are defined in Schedule B of each Task
Order.

C. Compensation for Performance Tracking Services. Commencing on the
Savings Guarantee Commencement Date and continuing until the expiration or earlier
termination of this Contract, the ESCO will perform the Performance Tracking Services. During
the Guarantee Period, the Customer will make annual payments to the ESCO for the
Performance Tracking Services in the amounts set forth in Schedule G (each, a “Performance
Tracking Services Payment’) of each Task Order.

SECTION 5. CUSTOMER RESPONSIBILITIES.

A. Project Manager; Customer Representative. The ESCO acknowledges and
agrees that the Client has retained the PBC as its construction and program manager for the
Project and Contract Services and, in such capacity, the PBC has the authority to act on behalf
of the Client in connection therewith. The PBC will appoint one individual who will be authorized
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to act on behalf of the PBC either to accept, reject or otherwise facilitate the orderly execution of
the Contract Services and with whom the ESCO may consult at all reasonable times, and
whose instructions, requests, and decisions in writing will be binding upon the PBC and Client
as to all matters pertaining to this Contract (the “Customer Representative”’). The PBC may
substitute a new Customer Representative through written notice to the ESCO.

B. Information to ESCO. The Customer agrees to provide, or cause the Client to
provide, to the ESCO reasonable access to each Facility and information necessary for the
ESCO to perform its responsibilities under this Contract. Such access and information will
include, but is not limited to, the following items:

o All mechanical equipment rooms in each Facility;

o All temperature control and energy management systems which control
part or all of any of each Facility;

o Personnel with responsibility for operating and/or managing each Facility;

o Monthly utility invoices and billing history for all of the meters listed in
Schedule C of each Task Order;

o Construction documents, equipment inventories, and other documents
that may be helpful in evaluating a cause for adjustment as listed in
Schedule C of each Task Order; and

o Any data from meters or sub-meters relevant to the Performance
Tracking Services.

Any information or documentation provided by the Customer or Client to the ESCO relating to
the Project or Facilities is provided only for the convenience of the ESCO. The Customer
makes no representation or warranty to as to the sufficiency, completeness, or accuracy of such
information.

C. Required Maintenance. Customer agrees to maintain, or cause the Client to
maintain, the ECMs and the Facilities in accordance with the required maintenance checklist
attached as Exhibit G, with allowance for normal wear and tear.

SECTION 6. INSTALLATION PERIOD SERVICES.

A. Permits and Approvals. Except for those approvals and fees which are
specified as the responsibility of the Customer under the Contract Documents, the ESCO shall
secure and pay for all necessary permits, approvals, assessments and charges, including,
without limitation, all construction building permits, required for the proper execution and
completion of the Work.

B. Design and Engineering Documents
1. The ESCO will prepare, for written approval by Customer, working

drawings and specifications setting forth in detail the requirements of the construction
and installation of the Project in accordance with the Contract Documents (“Design &

Engineering Documents”). The Design & Engineering Documents must include all
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drawings, specifications, schedules, diagrams and plans, and such content and detail as
is necessary to properly complete the construction of the Project, and must provide
information customarily necessary for the use of such documents by those in the
building trades. Where required by law, the Design & Engineering Documents must
bear the stamp or seal of architects or engineers licensed by the State of lllinois. The
Design & Engineering Documents need not be submitted to the Customer as a complete
set, but may be submitted in successive packages, each of which address separate
construction trades or systems applicable to the Project. Design & Engineering
Documents are required to be submitted through the document control system defined in
Section 14 D. Within thirty (30) days after submission, the Customer will review each
package of Design & Engineering Documents and either (i) accept such documents; or
(ii) reject such documents, specifying in writing the basis for reject.

2. The ESCO covenants and agrees that (i) it will not commence the
procurement or construction of any portion of the Project until the completed Design &
Engineering Documents relevant to such part or portion have been accepted by the
Customer in writing; and (i) the Design & Engineering Documents will be accurate and
free from any errors or omissions, and will be in compliance with and accurately reflect
all applicable laws. The ESCO will, at no expense to Customer, promptly modify any
Design & Engineering Documents which are not in accordance with laws or are
inaccurate or contain errors or omissions. Unless the Customer requests the ESCO to
order equipment or materials prior to its acceptance of the Design & Engineering
Documents, the ESCO acknowledges and agrees that the Customer will have no liability
for cancellation fees applicable to equipment orders until after the Customer accepts the
Design & Engineering Documents.

3. The ESCO acknowledges and agrees that any review, approval,
comment or evaluation by the Customer of any plans, drawings, specifications or other
documents prepared by or on behalf of the ESCO is solely for the Customer's
determining for its own satisfaction the suitability of the Project for the purposes intended
therefor by the Customer, and may not be relied upon by the ESCO, its Subcontractors,
or any other third party as a substantive review thereof. The Customer, in reviewing,
approving, commenting on or evaluating any plans, drawings, specifications or other
documents, will have no responsibility or liability for the accuracy or completeness of
such documents, for any defects, deficiencies or inadequacies therein or for any failure
of such documents to comply with the requirements set forth in the Contract Documents;
the responsibility for all of the foregoing matters being the sole obligation of the ESCO.
In no event will any review, approval, comment or evaluation by the Customer relieve the
ESCO of any liability or responsibility under this Contract, it being understood that the
Customer is at all times ultimately relying upon the ESCO’s skill, knowledge and
professional training and experience in preparing any plans, drawings, specifications or
other documents. The ESCO has provided to the Customer, at the time of offering its
services, a written disclosure identifying any Subcontractors that are architects(s) and
engineer(s) or professional firm(s) in each case licensed or registered to provide
architectural and engineering services in lllinois (collectively the “Licensed
Professionals”’) who have been engaged by the ESCO and will be responsible to the
ESCO for the provision of the Contract Services constituting architectural services
subject to the lllinois Architecture Practice Act of 1989, 235 ILCS 305 et seq., or
engineering services subject to the Professional Engineering Practice Act of 1989, 225
ILCS 325 et seq., (each a “Licensing Act). The Licensed Professionals have
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participated in the contracting process for this Contract and will provide services under
this Contract as required by the applicable Licensing Act and related regulations
including Ill. Admin. Code tit. 68, §§ 1150.85 et seq. and 1380.296 et seq. (the
“Regulations”). The ESCO will comply with the applicable Licensing Act and related
Regulations.

C. Labor and Workmanship.

1. All labor for the Project shall be performed in the best workmanlike
manner by workers skilled in their respective trades and shall be performed in
compliance with the requirements of Exhibit D hereto. The ESCO will only employ and
permit the use of such labor as shall not result in jurisdictional disputes or strikes or
cause disharmony with the tenants, other contractors, agents, and employees at the
Facilities or other sites affiliated with the Customer or Client. Local labor and
subcontractors must be given preference where possible and practical. Any worker or
other person involved in the performance of the Work who, in the opinion of Customer, is
incompetent or careless in the execution of the Work or otherwise unsatisfactory shall be
immediately removed upon request of the Customer. The ESCO will enforce strict
discipline and good order among the ESCO’s employees and other persons carrying out
the Work.

2. The ESCO must use every reasonable effort to comply with the
Customer’s Project Participation Guidelines in the performance of the Work. The ESCO
must complete and provide a letter of intent, in the form included in Exhibit E attached
hereto, from each Subcontractor employed pursuant to the Project Participation
Guidelines utilized in the performance of the Work.

D. Control Over Means, Methods, and Technigues. The ESCO is solely
responsible for and will have control over means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work, unless the Contract Documents give
other specific instructions concerning these matters.

E. Cutting and Patching. The ESCO will do all cutting, fitting, and patching
necessary for the completion of the Work and will not alter or endanger any existing portion of
the Facilities or any material or equipment installed therein without the consent of the Customer.

F. No Reliance Upon Customer or Client Representations. The ESCO has
satisfied itself, by its own independent investigation and study, regarding all the conditions of the
specific areas in the Facilities affected by the Work to be done and materials to be furnished,;
the meaning, intention and sufficiency of any plans and specifications for the Work; the
recommendations of the Investment Grade Audit; and the conditions under which the Work is to
be done: and has executed this Contract based solely on such investigation, study and
determination made by it, and not in reliance upon any representation by Customer or Client or
by anyone acting for or on behalf of Customer or Client.

G. Safety. The ESCO is responsible for all necessary safety precautions and
programs in connection with the Work, including but not limited to providing whatever protection
may be necessary to prevent injury to any persons, whether tenants, patrons, and/or employees
or business invitees of Customer, Client, or the ESCO (including any Subcontractor) who may
be present at the Facility or loss or damage to property of Customer, Client, or other persons,
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including all materials and equipment to be incorporated into the Work and all existing
improvements which are not to be removed as part of the Work. If the Work might affect the
owners or occupants of property adjacent or adjoining the Facility, the ESCO will notify such
owners and occupants of the Work and its possible effect on their property. If the Work might
affect any utilities, utility service, or utility equipment, the ESCO will notify the utility companies
or users of such utilities which might be affected by the Work, and if such utility equipment is not
needed or interferes with the execution of the Work, the ESCO will remove or protect such utility
equipment as required by such utility companies or users of such utility equipment.

H. Cleaning and Removal of Materials. The ESCO will at all times keep the
Facilities free from any accumulation of rubbish, debris, and waste. Upon completion of the
Work, as a condition of Final Completion and Acceptance of the Work, and prior to final
payment of the Contract Sum by Customer, the ESCO must remove from the Site and adjacent
premises all machinery, equipment, surplus materials, falsework, excavated and useless
materials, rubbish, temporary buildings, barricades, and signs, and must restore the area
surrounding the Site to the same general conditions that existed prior to the commencement of
the Work. The ESCO will clean off all cement streaks or drippings, paint smears or drippings,
rust stains, oil, grease, dirt, and any other foreign materials deposited or accumulated on any
portion of the Work or existing facilities or infrastructure due to Contractor's operations. The
ESCO will thoroughly clean all Work, remedy any defects, and leave those portions of the
Facilities in which the ESCO has been working in clean, orderly condition. Without limiting the
generality of the foregoing, any ceiling and wall surface, floor, window or door frames, hardware,
metalwork, and glass (both sides) which are part of the Work or which have become dirty or
marred as a result of the ESCO’s performance of the Work must be thoroughly cleaned.
Contractor is solely responsible for and assumes all liability associated with off-Site disposal of
any Hazardous Materials that Contractor brought to the site.

. Recycling. The ESCO must give preference to the use of recycled products in
the performance of any Work, and must cooperate with any recycling program established for
the Facilities or available through the City of Chicago. The ESCO must perform the Work in
accordance with the City of Chicago’s Recycling Ordinance and Construction or Demolition Site
Waste Recycling Ordinance and document its compliance with such requirements.

J. Access to the Work. The ESCO will provide the Customer with unrestricted
access to the Work in preparation and progress wherever located in the Facilities, subject only
to reasonable safety precautions.

K. Use of Facilities. The ESCO will confine its operations to the portions of the
Facilities identified in the Contract Documents or otherwise approved by the Customer, and will
not unreasonably encumber the portions of the Facilities used for the Work with materials,
equipment, or similar items. The ESCO and all Subcontractors will use only such entrances to
the Facilities as are designated by the Customer. During occupied hours, the ESCO will limit
construction operations to methods and procedures that do not adversely and unduly affect the
environment of occupied spaces within the Facilities, including but not limited to creating noise,
odors, air pollution, ambient discomfort, or poor lighting.

L. Project Meetings. The ESCO will provide for weekly, or as mutually agreed
upon, scheduled Project meetings during the Installation Period, and will give timely advance
written notice and agenda of such meetings to the Customer. The ESCO will record minutes
and distribute copies of minutes of meetings to the Customer within five (5) business days after
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each meeting. The ESCO will schedule additional Project meetings if requested by the
Customer.

M. Progress Reports. During the Installation Period, the ESCO will provide
monthly reports to the Customer on the status of the Work that include, without limitation: (i) a
detailed description of the progress of the work for each ECM and the Project as a whole,
including a critical path chart illustrating the progress made; (i) a statement of significant Project
issues that remain unresolved and the ESCO’s recommendations for resolving the same; (i) an
updated report on whether the Project remains on schedule and budget, and actions being
taken to correct schedule delays and budget overruns; and (iv) a summary of any significant
Project events that are scheduled to occur during the upcoming 30-day period.

N. Correction of the Work. The Customer has the right and authority to reject
Work if defective or deficient, or which otherwise does not conform to the Contract Documents.
During the Installation Period, the ESCO will promptly correct Work rejected by the Customer for
failing to conform to the requirements of the Contract Documents, whether or not fabricated,
installed or completed. If the ESCO, after receipt of written notice from the Customer of its
rejection of Work pursuant to this Section, either: (i) has not cured such failure within seven (7)
days, or (ii) if the nature of the failure is such that it is not capable of cure within seven (7) days,
has not within seven (7) days reached agreement with the Customer for a plan to cure such
failure and has not commenced and diligently and continuously pursued the cure of such failure,
then the Customer may order the ESCO to stop the Work, or any portion thereof, until the cause
for such order has been eliminated or the ESCO has provided the Customer with a plan for
corrective action acceptable to the Customer in its reasonable judgment. The right of the
Customer to stop the Work shall not, however, give rise to a duty on the part of the Customer to
exercise this right for the benefit of the ESCO or any other person or entity.

O. Performance and Payment Bonds. The ESCO will, within thirty (30) days after
each Task Order Date of Commencement and prior to performing any Work, obtain and furnish
to Customer and maintain in effect throughout the Installation Period payment and performance
bonds covering the faithful performance and completion of the Work required during the
Installation Period and the payment of all obligations arising under this Contract during the
Installation Period. The payment and performance bonds shall remain in full force and effect for
a period of one year from and after Final Acceptance. Such bonds must (i) be issued by a
surety company authorized to do business in llinois and listed in the latest issue of U.S.
Treasury Circular 570, (i) be in form acceptable to the Customer and the Lender, in an amount
equal to the Task Order Contract Sum, and (iv) name the Customer as Obligee. No notice of
change order need be given to the surety company. The ESCO must supply evidence
satisfactory to the Customer that the party issuing the bonds has the authority to bind the
issuing surety company. Notwithstanding any provision to the contrary herein, any payment and
performance bonds associated with this Contract guarantee only the performance of the
installation portion of this Contract, and shall not be construed to guarantee the performance of:
(1) any efficiency or energy savings guarantees, (2) any support or maintenance service
agreement, or (3) any other guarantees or warranties with terms beyond one (1) year in duration
from the completion of the installation portion of this Contract. In addition, the payment and
performance bond shall include a provision that will guarantee the faithful performance of the
prevailing wage clause as provided herein.
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If the ESCO fails to furnish and maintain such bonds, the Customer may purchase such
bonds on behalf of the ESCO and the ESCO must pay the cost thereof to the Customer upon
demand.

1. The ESCO must comply with the following State of lllinois Statutes: 70
ILCS 2605 and 11.13 & 30 ILCS 550/0.01 regarding Performance and Payment Bonds.

P. Startup/Commissioning. The ESCO will conduct a thorough and systematic
performance test of each element and total system of the installed ECMs in accordance with
Schedule A of each Task Order, and demonstrate that all ECMs comply with the requirements
of the Contract Documents. The tests must be performed by the commissioning entity
designated in Schedule A of each Task Order, or, if no entity is designated, a commissioning
entity selected from a pre-qualified list of commissioning entities provided by the Customer. All
tests shall be scheduled at times convenient to the Customer at no additional cost. At least
twenty (20) business days prior to the scheduled test, the ESCO will deliver to the Customer a
draft commissioning plan for each ECM. The Customer may require changes to the
commissioning plan, provided the ESCO is provided with a written description of the changes.
The Customer will have the right to designate representatives to be present at any or all such
tests including representatives of the manufacturers of the ECMs. The ESCO, or its
Subcontractor(s), must correct or adjust all deficiencies in operation of the ECMs identified
during the course of the tests described in this Section. The ESCO will provide to the Customer
a description of the ongoing training requirements for each Facility's operations and
maintenance personnel necessary to maintain proper ECM performance after Final Acceptance.

Q. Additional Performance of Work Requirements. The ESCO will comply with
the additional performance of work requirements described in Schedule F of each Task Order.

SECTION 7. OTHER SERVICES AND REQUIREMENTS OF THE ESCO.

A. Professional Standard. The ESCO will perform, or cause to be performed, all
of the Contract Services with that degree of skill, care and diligence normally shown by (and
generally accepted as being appropriate for) nationally recognized design, engineering, and
construction professionals performing services and work of a scope, purpose and magnitude
comparable with the Contract Services (the “Professional Standard’). Where the Contract
Services require the exercise of professional skill or judgment, the ESCO will cause it to be
performed by professionals competent to do so and licensed by the State of lllinois in the
applicable discipline, if such licensure is required by law. The ESCO will furnish efficient
administration, supervision, and superintendence of all Contract Services and will use every
effort to complete the Contract Services in an expeditious and economical manner consistent
with the interests of the Customer.

B. Contract Documents. The ESCO hereby covenants and agrees that it will duly
and properly perform the Contract Services and implement the Project in accordance with the
Contract Documents. Unless otherwise provided in the Contract Documents, the ESCO will
provide and pay for labor, materials, tools, equipment and machinery necessary for the proper
execution and completion of the Contract Services. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Contract Services
including, without limitation, all items and services which are consistent with, contemplated by,
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or reasonably inferable from the Contract Documents, whether or not such items and services
are specifically mentioned therein. The Contract Documents are complementary, and what is
required by one shall be binding as if required by all.

C. Subcontractors. The ESCO will furnish in writing to the Customer for its
approval the names of the Subcontractors to whom the ESCO plans to award any portion of the
Contract Services. Contracts between the ESCO and its Subcontractors must require each
Subcontractor, to the extent of the Contract Services to be performed by the Subcontractor, to
be bound to the ESCO by the terms of the Contract Documents, and to assume toward the
Customer all the obligations and responsibilities which the ESCO, by the Contract Documents,
assumes toward the Customer. The ESCO will be responsible to the Customer for acts and
omissions of the Subcontractors, their agents and employees, and any other persons
performing portions of the Contract Services, and for any damages, losses, costs, and
expenses resulting from such acts or omissions, to the same extent as the ESCO is responsible
to the Customer for its acts and omissions under this Contract.

D. ESCO’s Key Personnel. Included within Schedule A of each Task Order is a list
of the ESCO’s key personnel who will be responsible for supervising the performance of the
Contract Services. Among such individuals there shall be appointed a principal representative
of the ESCO (the “ESCO Representative”) who shall be the ESCO’s authorized representative,
and who shall receive and initiate all communications to and from the Customer and be
authorized to render binding decisions related to the Contract Services. ESCO shall notify
promptly the Customer upon terminating the employment of, reassigning or receiving notice of
the resignation of, any ESCO Representative. If, after execution of this Contract or any
subsequent Task Order, the Customer objects to any of the ESCO’s key personnel (for any
reason whatsoever), the ESCO will promptly remove such disapproved personnel. If any of the
ESCO’s key personnel are removed as provided above, any replacement personnel are subject
to the prior written approval of the Customer, which approval will not be unreasonably withheld.

E. Taxes. Unless otherwise provided in the Contract Documents, the ESCO will
pay all federal, state or local sales, consumer, use, and other similar taxes associated with the
implementation of the Work which are legally enacted as of the date of execution of this
Contract, whether or not effective or merely scheduled to go into effect. The Customer will be
responsible for all federal, state or local taxes which are imposed as a result of the Customer’s
ownership of the Project or are related to the financing of the Project. The PBC will provide its
sales tax exemption certification for purchases of equipment, tools, materials, and supplies
relating to the Project.

F. Compliance with Law. The ESCO will comply with all applicable provisions of
federal, state and local law when performing any services set forth or described in this Contract,
now existing or hereinafter in effect, which may in any manner affect the performance of this
Contract. Provisions required by law, rules, ordinances, regulations or executive orders to be
inserted shall be deemed inserted whether or not they appear in this Contract, or upon
application by either party, this Contract shall forthwith be physically amended to make such
insertion: however, in no event shall the failure to insert such provision(s) prevent the
enforcement of this Contract. The ESCO shall also comply with all conditions of any federal,
state, or local grant received by the Customer or the ESCO with respect to this Contract or the
Contract Services.
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1. The ESCO will promptly remedy any violation of any such law, ordinance,
rule, regulation, or order that comes to its attention. The ESCO shall promptly, and in no
event later than the close of the next business day following receipt, give notice to the
Customer by telephone, with confirmation in writing, of receipt by the ESCO of any
information relating to violations of laws, ordinances, rules, regulations, and orders.

2. In performing the Contract Services, the ESCO must comply with
applicable laws prohibiting discrimination against individuals and groups. The ESCO
must not discriminate against any worker, employee, applicant for employment, or
any member of the public, because of race, color, creed, national origin, gender, age,
or disability, or otherwise commit an unfair labor practice.

3. The ESCO certifies that it is familiar with, and will comply with, all
applicable provisions of the Civil Rights Act of 1964, 28 U.S.C. § 1447, 42 US.C. SS
1971, 1975a-1975d, 2000a to 2000h-6 (1992); the Age Discrimination in Employment
Act of 1967, 29 U.S.C. §§ 623-634 (1992), the Americans with Disabilities Act of 1990,
29 U.S.C. §706, 42 U.S.C. §§ 12101-12213, 47 U.S.C. §§ 152, 221, 225, 611 (1992);
41 C.F.R. §60(1992); 41 CF.R. §60 (1992); reprinted in 42 U.S.C. 2000(e) note, as
amended by Executive Order No. 11,375 32 Fed. Reg. 14,303 (1967) and by Executive
Order No. 12,086, 43 Fed. Reg. 46,501 (1978); the Age Discrimination Act, 43 U.S.C.
Sec. 6101-6106 (1981); P.L. 101-336; 41 C.F.R. part 60 et seq. (1990); the [llinois
Human Rights Act, 775 ILCS 5/1-101 et seq. (1990), as amended; the Discrimination
in Public Contracts Act, 775 ILCS 10/0.01 et seq. (1990), as amended; the
Environmental Barriers Act., 410 ILCS 25/1 et seq; and the Chicago Human Rights
Ordinance, Chapter 2-160, Section 2-160-010 et seq. of the Municipal Code (1990), as
amended.

4, The ESCO will furnish such reports and information as may be requested
by the Customer, the lllinois Department of Human Relations, or any other
administrative or governmental entity overseeing the enforcement, or administration
of, or compliance with, the above mentioned laws and regulations.

5. The ESCO will also comply with all applicable “Anti-Kickback” laws and
regulations, including the “Anti-Kickback” Act of 1986, 41 U.S.C. §§ 51-58 (1992); 18
U.S.C. § 874 (1992); 40 U.S.C. § 276¢ (1986) and the lllinois Criminal Code of 1961 720
ILCS 5/33E-1 et seq. If, in the performance of this Contract, any direct or indirect “kick-
back’ is made, as defined in any of the above mentioned laws and regulations, the
Customer may withhold from the ESCO, out of payments due to the ESCO, an
amount sufficient to pay any underpaid employees the difference between the
salaries required to be paid under the law and this Contract and the salaries
actually paid such employees for the total number of hours worked. The amounts
withheld may be disbursed by the Customer for and on account of the ESCO to the
respective employees to whom they are due, as determined by the Customer in its
sole discretion.

6. The ESCO agrees to cooperate fully and expeditiously with the PBC’s
Inspector General and the Client in all investigations or audits. The ESCO agrees to
provide all documents, date, files and other information and access to all witnesses
specified by the PBC’s Inspector General and the Client. This obligation applies to all
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officers, directors, agents, partners, and employees of the ESCO. The ESCO agrees to
insert this provision in any subcontracts that it awards.

7. Pursuant to Municipal Code of Chicago Section 2-92-220, a standard
working day consists of eight (8) hours for this Contract. The ESCO shall, and shall
cause any Subcontractors providing services hereunder, to coordinate shifts with the
Client. No overtime or premium pay will be permitted by the ESCO unless otherwise
specified in the Contract Documents and authorized by the Customer.

8. The ESCO shall comply with the Client-required terms and conditions
set forth in Exhibit D hereto.

9. Pursuant to Municipal Code of Chicago Section 1-24, every Employer
shall pay no less than the Wages as outlined in the Ordinance to each Covered
Employee for each hour of work performed for that Employer while physically present
within the geographic boundaries of the City.

10. For other Municipalities outside of the City of Chicago in which work
under this contract is to be performed, Employer shall pay no less than the Wages as
outlined in those Municipality’s Ordinances to each Covered Employee for each hour
of work performed for that Employer while physically present within the geographic
boundaries of those Municipalities.

11. The ESCO and any Subcontractors providing services hereunder must
comply with the State of lllinois Statute (430 ILCS 66/) Firearm Concealed Carry Act.

12. The ESCO and any Subcontractors providing services hereunder must
comply with the State of lllinois Statute (70 ILCS 2605/11.15) regarding United States
Citizenship.

G. Remedy to Damage or Loss. The ESCO will promptly remedy damage, injury
or loss at the Facilities to the extent caused by the ESCO, a Subcontractor, or anyone directly or
indirectly employed by any of them, or by anyone for whose acts they may be liable.

H. Discharge of Mechanics Liens. Subject to the payment of amounts due
hereunder from Customer and Client to ESCO, if any mechanic’s, materialman’s, or other
similar lien is at any time filed against any Facility or ECM or any part thereof on account of any
Work performed on or furnished to or claimed to be performed on or furnished to the Work at
the direction of the ESCO or any Subcontractor, the ESCO will, upon written request from
Customer and Client and without cost or expense to the Customer or Client, promptly cause the
sum to be discharged of record by payment, bond, order of a court of competent jurisdiction, or
otherwise. If the ESCO, having been requested by the Customer or Client to discharge such
lien, fails to commence appropriate action to discharge such lien within ten (10) days after such
written request by the Customer or Client, the Customer or Client will have the right to discharge
the same by payment, bond, order of a court of competent jurisdiction, or otherwise and without
regard to whether the ESCO is disputing the validity or amount of the same, and the costs and
expenses incurred by Customer or Client in so discharging such lien shall be payable by the
ESCO to the Customer and Client upon demand. The ESCO will protect the Customer and
Client against lien filings to the extent that payment is received for completed service or
delivered equipment.
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1. Rovalties and License Fees. The ESCO will pay all royalties and license fees
related to the Contract Services.

J. Publicity. Upon the reasonable request of the Customer or Client, the ESCO
will cooperate with and assist the Customer and Client in connection with any public relations or
publicity relating to the Project, including, without limitation, tours of Facilities arranged by the
Customer or Client. Without the prior written consent of the Customer and Client, the ESCO wiill
not disclose details or information relating to the Project or Contract Services to the press, the
public, any news-disseminating agency or any other party, except to those parties performing
portions of the Contract Services, and then only to the extent required for the performance of
the particular portion of the Contract Services being performed.

K. Retention and Inspection of Documents.

The ESCO must maintain books, records, documents and other evidence pertaining to
the performance and cost of the Contract Services (“Records”) for a period of ten (10) years
after the termination of this Contract (“Retention Period’). The ESCO shall use accounting
procedures and practices in accordance with generally accepted accounting principles and
practices, consistently applied to all of the Records. The Records will be open to audit,
inspection, copying, abstracting and transcription and must be made available to the Customer
at reasonable times upon prior notice during the term of this Contract and the Retention Period.
The Records retention obligation set forth in this Subsection shall survive the termination or
expiration of this Contract, whether by lapse of time or otherwise.

The Customer or the Client may, in their sole discretion, audit the Records of the ESCO
or its Subcontractors, or both, at any time during the Term or Retention Period, in connection
with the Contract Services. Each calendar year or partial calendar year may be deemed an
“aqudited period.” If, as a result of such an audit, it is determined that the ESCO or any of its
Subcontractors has overcharged the Customer in the audited period, the Customer will notify
the ESCO. The ESCO must then promptly reimburse the Customer for any amounts the
Customer has paid the ESCO due to the overcharges and, depending on the facts, also some
or all of the cost of the audit, as follows: If the audit has revealed overcharges to the Customer
representing less than 5% of the total value, based on the contract prices, of the goods, work, or
services provided or of underpayments by the ESCO, in the audited period, then the ESCO
must reimburse the Customer for 50% of the cost of the audit and 50% of the cost of each
subsequent audit that the Customer or the Client conducts; if, however, the audit has revealed
overcharges to the Customer representing 5% or more of the total value, based on the contract
prices, of the goods, work, or services provided in the audited period or of underpayments by
the ESCO, then the ESCO must reimburse the Customer for the full cost of the audit and of
each subsequent audit. Failure of ESCO to reimburse the Customer in accordance with the
foregoing is an event of default under this Contract, and the ESCO will be liable for all of the
Customer's and the Client’s costs of collection, including any court costs and attorneys’ fees.

L. Cooperation. The ESCO will cooperate with and assist the Customer, the
Client, and their advisors, consultants, attorneys, employees, agents and representatives, at all
times during the Contract Time so as to complete the Contract Services in an efficient, timely,
and economical manner. Such cooperation and assistance will include, without limitation, any
cooperation or assistance required in connection with the Customer’s efforts to obtain financing
for the Project.
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M. Confidential Information.

1. Both Parties acknowledge that they may, in performing the Contract
Services, have access to or be directly or indirectly exposed to Confidential Information.
The Parties will hold confidential all Confidential Information and will not disclose or use
such Confidential Information for any purpose other than the performance of the
Contract Services without express prior written consent of the other Party. The Parties
will use reasonable measures at least as strict as it uses to protect its own confidential
information. Such measures must include, without limitation, requiring Subcontractors of
the ESCO to execute a non-disclosure agreement before obtaining access to
Confidential Information. The Parties may mark documents using a suitable legend
identifying its proprietary or confidential nature; however, failure to mark such documents
shall not exclude the documents from the protections and requirements stated herein.

2. The ESCO acknowledges that the Customer and Client are subject to the
Illinois Freedom of Information Act, 5 ILCS 140/1 et seq., and that no disclosure made in
good faith by the Customer or the Client pursuant to such Act shall be deemed to violate
any confidentiality commitments made by the Customer to the ESCO.

N. ECM Malfunction. The ESCO agrees to compensate, through repair or
replacement at ESCO’s option, the Customer or Client for damages to real or personal property
and related costs and expenses incurred by the respective Customer or Client resulting from
ECM malfunction to the extent caused by nonperformance or error by the ESCO or its
Subcontractors.

0. Financing Contract Requirements. If one or more Financing Contracts are
entered into for the Project, the ESCO agrees to provide the parties to the Financing Contract
such written information, certificates, copies of invoices, receipts, lien waivers, affidavits, and
other like documents as such parties may reasonably request. The ESCO hereby subordinates
any liens or security interests to which it may be entitled by law or under the provisions of this
Contract to any lien or security interest granted in favor of the party or parties to a Financing
Contract.

P. Credit and Financial Information. In the event such information is not publicly
available and if requested by the Customer, the ESCO will deliver or cause to be delivered to
the Customer:

(a) as soon as available and in any event within sixty (60) days after the end of each of
the first three fiscal quarters of each fiscal year, unaudited consolidated balance sheets of the
ESCO as of the end of such fiscal quarter and unaudited consolidated statements of income for
the ESCO for the fiscal quarter then ended and for that portion of the fiscal year then ended, in
each case setting forth comparative consolidated figures as of the end of and for the
corresponding period in the preceding fiscal year, all in reasonable detail and prepared in
accordance with GAAP (subject to the absence of notes required by GAAP and subject to
normal year-end adjustments); and

(b) as soon as available and in any event within one hundred twenty (120) days after
the end of each fiscal year, an audited consolidated balance sheet of the ESCO as of the end of
such fiscal year and audited consolidated statements of income for the ESCO for the fiscal year
then ended, including the notes thereto, in each case setting forth comparative figures as of the
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end of and for the preceding fiscal year, all in reasonable detail and certified by the independent
certified public accounting firm regularly retained by the ESCO or another independent certified
public accounting firm of recognized standing.

Q. ESCO Responsibility. Subject to Section 12.J of this Agreement (“Excusable
Events”),the Work is under the charge and care of the ESCO until Final Completion and
Acceptance of the Work by the Commission, unless otherwise specified in the Contract
Documents. Except for Excusable Events, the ESCO assumes all responsibility for injury or
damage of the Work by action of elements, fire or any other causes whatsoever, including,
injury or damage arising from the execution or non-execution of the Work. The ESCO must
rebuild, repair, restore, and make good, at no additional cost to the Commission, all injuries or
damages to any portion of its Work before Final Completion and Acceptance of the Work. When
equipment or materials are furnished to the ESCO by the Commission for use or inclusion in the
Work, the ESCO’s responsibility for safeguarding all such equipment and materials must be the
same as for equipment and materials furnished by ESCO.

SECTION 8. WARRANTIES AND ECM REPAIR AND REPLACEMENT.

A. Warranty. For the Warranty Period, the ESCO warrants to the Customer that
materials and equipment furnished under this Contract will be of good quality and new, that the
Work will be performed in a